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Applicant(s) 



Strumolo et al. 
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Hugh Jones 



Art Unit 

2123 




- The MAILING DATE of this communication appears on the cover sheet with the correspondence address — 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .1 36 (a). In no event, however, may a reply be timety filed after SIX (6) MONTHS from the 
nriailing date of this communication. 

- If the period for r^ly spectfied above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timefy. 

- If NO period for reply is specified above, the maximum statutory period will app^ and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply wrthtn the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 

- Any reply received by the Office later than three rrwrrths after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 ) K Responsive to communication(s) filed on Feb 10, 2003 



2a) SI This action is FINAL. 2b) □ This action is non-final. 

3) D Since this application is in condition for allowance except for fornnal matters, prosecution as to the merits is 

closed in accordance with the practice unt^BX Ex parte Quayfe, 1935 CD. 11; 453 O.G. 213. 
Disposition of Claims 

4) K Claim{s) /:5 



4a) Of the above, claim(s) 
5)D Claim(s) 



eM aaim(s) 1-6 

?)□ Claimls) 

8)D Claims 



is/are pending in the application, 
is/are withdrawn from consideration. 

is/are allowed. 

is/are rejected. 

is/are objected to. 



are subject to restriction and/or election requirement. 



Application Papers 

9)^ The specification is objected to by the Examiner. 

10)K The drawingis) filed on Nov 1, 1999 is/are a) □ accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawingis) be held in abeyance. See 37 CFR 1 .85(a). 
1 dD The proposed drawing correction filed on is: a)^ approved disapproved by the Examiner, 

If approved, corrected drawings are required in reply to this Office action. 

12) n The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§ 119 and 120 

13) n Acknowledgement is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)n All b)n Some* 0)0 None of: 

1 . □ Certified copies of the priority documents have been received. 

2. □ Certified copies of the priority documents have been received in Application No. . 



3. □ Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
*See the attached detailed Office action for a list of the certified copies not received. 

14) 0 Acknowledgement is made of a claim for domestic priority under 35 U.S.C. § 119(e). 
a)n The translation of the foreign language provisional application has been received. 

15) 0 Acknowledgement is made of a claim for domestic priority under 35 U.S.C. §§120 and/or 121. 

Attachment(s) 

1) Q Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-413) Paper No(s). 

2) Q Notice of Draftsperson's Patent Drawing Review (PTO-948) 5) □ Notice of Informal Patent Application (PTai 52) 
31 d Infomnation Disclosure Statement(sl IPTO-1449) Paper Nois). 6) O Other: 



U. S. Patent and Trademark Office 

PTO-326 (Rev. 04-01) 



Office Action Summary 



Part of Paper No. 16 
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DETAILED ACTION 



Claims 1-6 of US Application 09/432,485, filed 1 1/1/1999, are presented for 



examination. 



Information Disclosure Statement 



Applicants are requested to provide the following documents: 



- Strumolo et al. have published a paper entitled *We>v directions in computational 
aerodynamics''. The paper is listed at the POWERFLOW^ website (http://www.exa.com/newsite/ 
newsevents/inthenews.htm). 

- Applicants have relied upon the POWERFLOW^ teachings (line 11, page 7, specification, 
for example); however, no documentation has been provided. These teachings appear to constitute 
essential matter. 

As these references are not readily available to the Examiner or to the public at large, the 
applicant should provide the office with copies of the reference in any response to this action as 
per the provisions of 37 CFR 1 .56. 



3. Figures 5, 8A, 8B, 9 A-F, 10 should be designated by a legend such as -Prior Art- 
because only that which is old is illustrated. See figures 2, 4A, 48, 5 A-F of Miller et al. 
{Transient simulations of a bell sprayer). Figure 10 merely reveals a computer system which can 
be loaded with a computer program product. It should be noted that code (i.e., a computer 
software program) does not do anything per se. Instead, it is the code stored on a computer that, 
when executed, instructs the computer to perform various functions. See MPEP § 608.02(g). A 



Drawings 
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proposed drawing correction or corrected drawings are required in reply to the Office action to 
avoid abandonment of the application. The objection to the drawings will not be held in 
abeyance. 

Specification 

4. The disclosure is objected to because of the following informalities: The specification 
refers to 13 figures (line 15, page 19 and lines 8-9, page 20, specification). There are only 10 
figures. Compare to pages 5-6. Appropriate correction is required. 

Claim Interpretation 

5. Applicant are claiming use of a particle injector in a simulation of particle (paint droplets) 
impact on a simulated automobile using simulated sources. Claim 5, for example, recites 
"repositioning the paint spray gun...". In so far as a study of the specification and the claim 
preamble indicates that Applicants are claiming a simulation, the Examiner interprets that 
"repositioning" refers to changing the simulated position of the simulated source. 

6. The Examiner notes that the claim preambles recite "designing a vehicle"; however, the 
claims are directed to painting a previously designed vehicle. Furthermore, the Examiner 
interprets that the claims fundamentally disclose simulation of paint droplet flow past an object, 
wherein it is intended to apply the paint to a vehicle. It is noted that a recitation of the intended 
use of the claimed invention must result in a structural difference between the claimed invention 
and the prior art in order to patentably distinguish the claimed invention from the prior art. If the 
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prior art structure is capable of performing the intended use, then it meets the claim. In a claim 
drawn to a process of making, the intended use must result in a manipulative difference as 
compared to the prior art. See In re Casey, 152 USPQ 235 (CCPA 1967) and In re Otto, 136 
USPQ 458, 459 (CCPA 1963). Applicants are claiming an intended use for their earlier 
disclosure relating to simulation of particle flow past a simulated automobile. 

Claim Rejections - 35 USC S 102 

7. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in a patent granted on an application for patent by another filed in the 
United States before the invention thereof by the applicant for patent, or on an international application by 
another who has fulfilled the requirements of paragraphs (1), (2), and (4) of section 371(c) of this title 
before the invention thereof by the applicant for patent. 

8. Claims 1-6 are rejected under 35 U.S.C. 102(b) as being clearly anticipated by 
Miller et al (Applicant's IDS). 

9. Miller et al. disclose transient CFD simulations of a bell sprayer, including: "PowerFlow" 
( section 2.1 - particle simulation); SpraySim (section 2.2 - droplet flow simulation); relocatable 
sources and paint trajectories (figures 1-5). 



Application/Control Number: 09/432,485 



Page 5 



Art Unit: 2123 



10. Claims 1-6 are rejected under 35 U.S.C. 102(e) as being clearly anticipated by 
Strumolo et ai (US Patent 6,263,300). 

1 1 . The applied reference has a common inventor and assignee with the instant application. 
Based upon the earlier effective U.S. filing date of the reference, it constitutes prior art under 35 
U.S.C. 102(e). This rejection might be overcome by: (1) a showing under 37 CFR 1.132 that any 
invention disclosed but not claimed in the reference was derived from the inventor of this 
application and is thus not an invention "by another"; (2) a showing of a date of invention for the 
claimed subject matter of the application which corresponds to subject matter disclosed but not 
claimed in the reference, prior to the effective U.S. filing date of the reference under 37 CFR 

1 . 1 3 1 ; or (3) an oath or declaration under 37 CFR 1.130 stating that the application and reference 
are currently ovmed by the same party and that the inventor named in the application is the prior 
inventor under 35 U.S.C. 104, together with a terminal disclaimer in accordance with 37 CFR 
1.32 1(c). For applications filed on or after November 29, 1999, this rejection might also be 
overcome by showing that the subject matter of the reference and the claimed invention were, at 
the time the invention was made, owned by the same person or subject to an obligation of 
assignment to the same person. See MPEP S 706.02n)(l) and S 706.02n)f2) , 

12. Strumolo et al (US Patent 6,263,300) discloses a method and system for aiding in the 
design of an automotive vehicle enables dynamic placement of particle injection points into a 
flow domain to permit visual observation and alteration of resulting particle trajectories with 
respect to a computer aided design model representative of the vehicle. Various particle 



• 
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trajectories, representing windshield washer spray, water droplets along the vehicle surface, and 
the like can be simulated relative to the vehicle surface with or without the influence of a flow 
field around the vehicle surface to evaluate a vehicle design, compare alternate designs and 
compare results from physical aerodynamic tests to predicted results. See fig. 1 (particle 
simulator); fig. 2 (droplet parameters); figs. 3-4, 7, 1 1 (GUI); fig. 10-1 1 (trajectories); col. 3, line 
55 to col. 5, line 30 (paint droplet flow); and placement of particle source (fig. 1). 



13. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

14. Claims 1-6 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Kinema/SIM (ArSciMed, 1996) in view of Strumolo (U. S. Patent 5,568,404 - a pplicant ) or 
Miller et al.. 

15. The claims recite simulation of particle trajectory past an automobile including details 
concerning the source(s) representing particle creation (wherein the particles are paint droplets). 

16. Kinema/SIM (K) discloses: a detailed and comphrehensive particle simulation package 
which can model a diverse range of physical phenomena involving particle creation and sources . 
particle flow (taking into account the effects of gravity , electric and magnetic fields, drag , etc.) 



Claim Rejections - 35 USC S 103 



• 



Application/Control Number: 09/432,485 



Page 7 



Art Unit: 2123 

and collisions of particles with themselves or other objects and surfaces . Kinema/SIM is a 
software tool that presents a simulation space for particle behavior where you can construct and 
animate complex physical phenomena. See entire disclosure. A number of features are 
subsequently listed for Applicant's benefit. 

- Examples of the graphical interface are shovm on pp. 1-8 to 1-9; 

- the "particle window" is shovm on pg. 2-7; here the particle parameters can be altered; 

- "Lifetime" defines the particle lifetime (pg. 2-9); 

- "particle geometry" is discussed on pg. 2-11; 

- "coordinate systems" are discussed on pg. 3-3; 

- entering particle parameter values via slider buttons (pg. 3-10; 

- probibility fianctions for particle speed, lifetime, emission angles (pg. 3-1 1); 

- other relevant temporal parameters (pg. 3-16); 

- GUI simulation controls (pg. 5-2); 

- statistical features (ie., group behavior - pg. 5-3); 

- particles, obstacles (pg. 5-5); 

- deatils about simulation parameter values including source rate, display, particle 

interactions and emission sources (chapter 6); 

- range of interactions between particles (pg. 6-3); 

- source rate (pg. 6-4); 

- a combined particle (pg. 6-5), wherein 
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"The Euler mode, on the other hand, calculates forces more globally and therefore has the 
advantage of maintaining simulation speed. It calculates only one force per cell at time t. which is applied to 
all particles in the cell. 

- Chapter 7 discloses "Particles": details concerning particles; pg. 7-1 discloses: 

" Particles are the key element in Kinema/SIM simulations. They are point objects that can represent a broad 
range of physical and image characteristics such as mass , charge, color, motion, and geometry . In your simulation, 
particles can represent a diversity of real or image objects such as quantum physics particles, gas molecules , aerosol 
droplets , bacteria, fluid flow, dust rain, snow, sand or pixels of images. The possibilities are as numerous as the 
phenomena of reality and creative animation. ... Particles are emitted into the simulation via sources which can be visible 
or invisible points or geometric objects positioned in simulation space . ... Parameters such as lifetime, mass, drag , and 
coupling will characterize your particle's dynamics and interactions in the simulation." 

- particle coupling (pg. 7-1); 

- particle examples (pg. 7-1)^ wherein 

"Particles are the key element in Kinema/SIM simulations. They are point objects that can 
represent a broad range of physical and image charactehstics such as mass, charge, color, motion and 
geometry. In your simulation, particles can represent a diversity of real or image objects such as quantum 
physics particles, aas molecules, aerosol droplets, bacteria, fluid flow, dust, rain, snow, sand, or pixels of 
images. The possibilities are as numerous as the phenomena of reality and creative animtion ... 

... Particles are emitted into the simulation via sources which can be visible or invisible points or 
geometric objects positioned in simulation space. ..."; 

- particles parameter window (pg. 7-3 to 7-4); 

- " Sigma '\ a parameter related to particle-particle interactions (pp. 7-13 to 7-14); 

- decay particles (pg. 7-21); 

- particle coupling (pp. 7-22 to 7-23); 

- Chapter 8 (source parameters); 

- sources (pg. 8-1), wherein 

"Sources are orgins that emit particles into the simulation, and all particles must enter the 
simulation via a source. Sources can be points or have spatial geometry which you can choose to see or hide 
in simulation space. You can define as many sources as you like for a system, but each source is restricted 



• 




Application/Control Number: 09/432,485 



Page 9 



Art Unit: 2123 



to emit only one particle type. (If you want to have more than one particle type originate from tf)e same 
position, you can superimpose sources at tt)e point. ... 

... In the source window you assign a particle type to the source and then define the rate and speed 
of the particles along with their spread angle into the simulation. ..." 



- chapter 8: "Sources": details concerning sources; pg. 8-1 discloses: 

" Sources are orgins that emit particles into the simulation , and all particles must enter the simulation via a 
source. ... Sources can represent numerous analogs linked to their emission of particles. For example, they could 
represent nozzles or orifices spraying droplets or gases (particles) into the simulation, clouds releasing rain, or nuclei 
emitting nuclear particles. ... In the source window you assign a particle type to the source and then define the rate and 
speed of the particles alone with their spread angle as they are emitted into the simulation. Parameters that affect the 
source presence and behavior in the simulation include positioning, rotation, size scaling, orientation, and emission 
geometry ." 



- source window (pg. 8-3); 

- source rate (pg. 8-4); 

- Spread (pg. 8-5); 

- speed (pg. 8-6); 

- source position (pg. 8-10); 
-display (pg. 8-11); 

- geometry (pg. 8-13); 

- particle emission and geometry (pp. 8-15 to 8-16); 

- particle generation (pp. 8-16 to 8-17); 

- Chapter 9 "Obstacles": details concerning interactions of particles with macroscopic 

objects (an automaobile body, for instance); pg. 9-1 discloses: 

" Obstacles are geometric obiects placed in the system to interact with particles . You can define as many 
obstacles as you like for a system. An obstacle can interact with each particle in a global manner or in a specific way. For 
example, a global interaction may have all particles bounce off the obstacle ." 
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- chapter 1 1 : "The gravity fields": details concerning global constraints on particle 
motion, namely gravity.; 

- chapter 12: "Setting up drag fields": details concerning drag fields; pg. 12-1 discloses: 

"Kinema/SIM allows you to construct various types of drag fields in your simulation to introduce the force 
effects of moving media such as water flow and wind . The types of drag fields that can be set up with Kinema/SIM are 
global fields, turbulent fields, local fields, and vector flow ." 

- Chapter 13, "electric fields"; 

- Chapter 15, "particle events"; 

- elastic and inelastic particle collisions (pp. 15-1 to 15-2); 

17. Kinema/SIM does not specifically teach simulating paint droplet particle flow past an 
automobile (in other words, a virtual wind tunnel). 

18. Strumolo discloses a virtual wind tunnel {In particular, note: S: abstract; fig, 2a, 5, 9-10, 
16-19, 22; col 1, line 59 to col 2, line 46; col 17, line 61 to col 18, line 67; col 20, lines 9-37; 
col 21, line 57 to col 22, line 52), Strumolo does not teach particle trajectories of paint droplets 
but does teach simulation of particle flow past automobile bodies. 

19. Miller et al. disclose transient CFD simulations of a bell sprayer, including: "PowerFlow" 
( section 2.1 - particle simulation); SpraySim (section 2.2 - droplet flow simulation); relocatable 
sources and paint trajectories (figures 1-5). 

20. It would have been obvious to one of ordinary skill in the art at the time of the invention 
to model paint droplet flow past an automobile because this would result in cost reductions as the 
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paint would be applied more efficiently. In any case, a recitation of the intended use of the 
claimed invention must result in a structural difference between the claimed invention and the 
prior art in order to patentably distinguish the claimed invention from the prior art. If the prior art 
structure is capable of performing the intended use, then it meets the claim. In a claim drawn to a 
process of making, the intended use must result in a manipulative difference as compared to the 
prior art. See In re Casey, 152 USPQ 235 (CCPA 1967) and In re Otto, 136 USPQ 458, 459 
(CCPA 1963). Applicants are claiming an intended use for their earlier disclosure relating to 
simulation of particle flow past a simulated automobile. 

Response to Arguments 
21 . Applicant's arguments filed 2/10/2003 have been fully considered but they are not 
persuasive. 



22. Applicants argue that the *300 patent does not qualify as 102 (e) prior art. The Examiner 
respectfully disagrees. Please see MPEP section See MPEP § 706.02(l)(l) and § 706.02(l)(2) 
and 706.02(1)(3). Section 706.02(1)(3) discloses: 

- Examination Procedure With Respect to 35 U.S.C. 103(c): Examiners are reminded 
that a reference used in an anticipatory rejection under 35 U.S.C. 102(e), (f), or (g) is not 
disqualified as prior art if evidence is provided to show common ownership by, or an 



Response to Arguments - 102(e) ^^6.263.300'^ (pp. 3-4. paper # 15) 
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obligation of assignment to, the same person at the time the invention was made. Such a 
commonly owned reference is only disqualified when 

(A) proper evidence is filed, 

(B) the reference only qualifies as prior art under 35 U.S.C. 102(f) or (g), or 35 U.S.C. 
102(e) for applications filed on or after November 29, 1999, (e.g. not 35 U.S.C. 102(a) or (b)) 
and 

(C) the reference was used in an obviousness rejection under 35 U.S.C. 103(a). 

- EXAMINATION OF APPLICATIONS OF DIFFERENT INVENTIVE ENTITIES 
FILED ON OR AFTER NOVEMBER 29, 1999 WHERE COMMON OWNERSHIP HAS 
BEEN ESTABLISHED: If the application being examined establishes that it and any reference 
patent or application were owned by, or subject to an obligation or assignment to, the same 
person, at the time the invention was made, the examiner will: 

(A) examine the applications as to all grounds except 35 U.S.C. 102(e), (f) and (g) as they 
apply through 35 U.S.C. 103, including provisional rejections under 35 U.S.C. 102(e)/103; 

(B) examine the applications for double patenting, including statutory and nonstatutory 
double patenting, and make a provisional rejection, if appropriate; and 

(C) invite the applicant to file a terminal disclaimer to overcome any provisional or actual 
nonstatutory double patenting rejection, if appropriate. 

This section of the MPEP informs Examiners that when applying any 35 U.S.C. 
102(e)/ 103 references against claims in applications filed on or after November 29, 1999, the 
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examiner should anticipate that a statement of common ownership may disqualify any patent or 
application applied in a rejection under 35 U.S.C 103 based on 35 U.S.G 102(e), See MPEP § 



24. Applicants arguments are not persuasive. Applicants appear to allege that ''spray gun 
placement ''code means''''' and "trajectory determination "code means'"' are not disclosed in the 
prior art. It is noted that Applicants have not disclosed any code in the specification to any 
greater degree than disclosed in the prior art. In fact, the code means appears to refer to 
"Pow^erFlow" developed by EXA (see the Miller et al. non-patent art for a disclosure of 
PowerFlow). 

- Miller et al. disclose transient CFD simulations of a bell sprayer, including: 
"Pov^erFlow" ( section 2.1 - particle simulation); SpraySim (section 2.2 - droplet flow 
simulation); relocatable sources and paint trajectories (figures 1-5). Note section 4 (Conclusion). 

- Strumolo et al (US Patent 6,263,300) discloses a method and system for aiding in the 
design of an automotive vehicle enables dynamic placement of particle injection points into a 
flow domain to permit visual observation and alteration of resulting particle trajectories v^th 
respect to a computer aided design model representative of the vehicle. Various particle 
trajectories, representing windshield washer spray, water droplets along the vehicle surface, and 



706.02(0(1) (1). 



23. Applicants have not argued the merits of the 102 (e) rejection. 



Response to Arguments - 102 rejections (dp. 1-3, paper # 15) 
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the like can be simulated relative to the vehicle surface with or without the influence of a flow 
field around the vehicle surface to evaluate a vehicle design, compare alternate designs and 
compare results from physical aerodynamic tests to predicted results. See fig. 1 (particle 
simulator); fig. 2 (droplet parameters); figs. 3-4, 7, 1 1 (GUI); fig. 10-11 (trajectories); col. 3, line 
55 to col. 5, line 30 (paint droplet flow); and placement of particle source (fig. 1). 

25. Applicant are claiming use of a particle injector in a simulation of particle (paint droplets) 
impact on a simulated automobile using simulated sources. Claim 5, for example, recites 
"repositioning the paint spray gun...". In so far as a study of the specification and the claim 
preamble indicates that Applicants are claiming a simulation, it is clear that "repositioning" 
refers to changing the simulated position of the simulated source. 

26. The Examiner notes that the claim preambles recite "designing a vehicle"; however, the 
claims are directed to painting a previously designed vehicle. Furthermore, it is clear that the 
claims fundamentally disclose simulation of paint droplet flow past an object, wherein it is 
intended to apply the paint to a vehicle. It is noted that a recitation of the intended use of the 
claimed invention must result in a structural difference between the claimed invention and the 
prior art in order to patentably distinguish the claimed invention from the prior art. If the prior art 
structure is capable of performing the intended use, then it meets the claim. In a claim dravra to a 
process of making, the intended use must result in a manipulative difference as compared to the 
prior art. See In re Casey, 152 USPQ 235 (CCPA 1967) and In re Otto, 136 USPQ 458, 459 



• 
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(CCPA 1963). Applicants are claiming an intended use for their earlier disclosure relating to 
simulation of particle flow past a simulated automobile. 

27. The Examiner maintains the rejections and would also like to point out that a reference 
anticipates a claim if it discloses the claimed invention such that a skilled artisan could take its 
teachings combination with his own knowledge of the particular art and be in possession of the 
invention. In re Graves, 36 USPQ2d 1697 (Fed. Cir. 1995); In re Sasse, 207 USPQ 107 (CCPA 
1980); In re Samour, 197 USPQ 1 (CCPA 1978). Applicant's have only referred to a limited 
portion of the indicated disclosures and then recited the claim language - such arguments are not 
persuasive because they do not specifically point out how the language of the claims patentably 
distinguishes them from the references. 

Response to Arguments - 103 rejections (pp. 4-9. paper # 15) 

28. Applicant's arguments are not persuasive. 

29. Applicants have recited legal decisions relating to obviousness and 103 rejections. The 
Examiner is well aware of these decisions. Applicants have further alleged that the combination 
of references is improper without actually addressing the combination of references and stated 
motivation to combine said references. In response to applicant's arguments against the 
references individually, one cannot show nonobviousness by attacking references individually 
where the rejections are based on combinations of references. See In re Keller, 642 F.2d 413, 208 
USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 1986). 
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30. Applicants also appear to allege that '''spray gun placement ''code means'''''' and 
"trajectory determination ''code means'''''' are not disclosed in the prior art. It is noted that 
Applicants have not disclosed any code in the specification to any greater degree than disclosed 
in the prior art. In fact, the code means appears to refer to "PowerFlow" developed by EXA (see 
the Miller et al. non-patent art for a disclosure of PowerFlow). 

3 1 . The Examiner has argued that it would have been obvious to one of ordinary skill in the 
art at the time of the invention to model paint droplet flow past an automobile because this would 
result in cost reductions as the paint would be applied more efficiently. Applicants have not 
argued against this motivation. In any case, a recitation of the intended use of the claimed 
invention must result in a structural difference between the claimed invention and the prior art in 
order to patentably distinguish the claimed invention from the prior art. If the prior art structure is 
capable of performing the intended use, then it meets the claim. In a claim drawn to a process of 
making, the intended use must result in a manipulative difference as compared to the prior art. 
See In re Casey, 152 USPQ 235 (CCPA 1967) and In re Otto, 136 USPQ 458, 459 (CCPA 
1963). Applicants have argued that the Examiner is relying on speculation and unfounded 
assumptions (page 7, paper # 15); however. Applicants have not explained why "intended use'' is 
not applicable to the issue at hand. Applicants are claiming an intended use for their earlier 
disclosure relating to simulation of particle flow past a simulated automobile. Applicants have 
not made a persuasive argument to the contrary. 
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Conclusion 



32. This is a CPA of applicant's earlier Application No. 09/432,485. All claims are drawn to 
the same invention claimed in the earlier application and could have been finally rejected on the 
grounds and art of record in the next Office action if they had been entered in the earlier 
application. Accordingly, THIS ACTION IS MADE FINAL even though it is a first action in 
this case. See MPEP § 706.07(b). Applicant is reminded of the extension of time policy as set 
forth in37CFR 1.136(a). 

33. A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS fi'om the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 CFR 

1 . 1 36(a) will be calculated from the mailing date of the advisory action. In no, however, event 
will the statutory period for reply expire later than SIX MONTHS from the mailing date of this 
final action. 

34. Any inquiry concerning this communication or earlier communications from the 
examiner should be: 

directed to: 

Dr. Hugh Jones telephone number (703) 305-0023, Monday-Thursday 0830 to 0700 
ET, or the examiner's supervisor, Kevin Teska, telephone number (703) 305-9704. 
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Any inquiry of a general nature or relating to the status of this appUcation should be 
directed to the Group receptionist, telephone number (703) 305-3900. 



Commissioner of Patents and Trademarks 
Washington, D.C. 20231 
or faxed to: 

(703) 308-9051 (for formal communications intended for entry) 
or (703) 308-1 396 (for informal or draft communications, please label "PROPOSED'' or 



mailed to: 



DRAFry 



Dr. Hugh Jones 




Primary Patent Examiner 



February 16, 2003 



